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As in any tﬁaf the selection of witnesses In matrimonial litigation can have 8

LA l"mgmfmm impact on your trlal results. The process begins at the first client _

mteru} w.' * A spouse’'s knowledge of the facts, his ability to effectively -
- ceniniuhicate those ?acts and his demeanor In doing so all provide you with an

wmitxal insighit not only-of the poientiaf effectiveness his eventuai testimony may

| L prowde but also of what addit ional withesses may be necessary or heipful in

RS 'pressnting the ‘case at trial. While in the majority of cases the parties are the

" 0 ji,f»mdiwduals with the most knowledge of the facts re?aﬁng to the dissolution of the

s "_mamage they riray no’f always be the best people to call as withesses for many

v _of the issuss whzch become important in thelr fitigation.  The conversation which

~:e\}éives during the Initial consultation with your client can help dstermine the.:

R ‘coniested issues of the case. These can Incliide custody, the amount of income

' the part{es earn or have the potential of earmng, the value of marital assets the

" desire of ohe 0f the parties to move out of state, and the existence of property

"ékempt from equitable distribution, Al create situations which can benefit from ’

- ', , "_'the assistance of both expert and fact withesses beyond the parties themsefves

The first w;tness to consider, of course, Is your client, He is In possession of
~ -:.many of the facts which are relevant and essential in presenting his case, In

- addition to relating the basic slements required to establish standing and grounds




e “for-divoree, his statements regarding identification and ownership of assets, the °

i 'é'mplbym%t_ history and income of the parties, the lifestyle maintained during the

","r-riarriage,'and the extent of each party’s involvement in the children’s lives is

~ “druial. Your client's testimony alone, howsver, Is often not enough,

: ~86meti:‘nes‘ it may actually be beneficial to call your client's spouse as your

. 'witness. This can beeur, for Instance, In a situation where your client knows little

al’)otit‘-ihe parties’ finances, which have always been managed by his spouse.

"_.-’Cailing the-other party to testify as your witness In such a situation not only

SN Ej%e‘rvés- the purpdse of having the Information presented fo the court from the

SRS ﬁa’r?y who' understands the finances better, and thus perhaps in a clearer fashion

" than you would be able to do with-testimony from your own cllent, but [t may also

.' B - take the other party by surprise, which can atso be used to your advantage.,

Presentmg the other party as your witness can also be a useful strategy in .

sstuatsons where the other spouse has a weakness you immediately want to

L expose For example, plaintiff's counset calling a defendant spouse whose Case

e _lnforrnaﬂon Statement budget is * fotally unrealistic to the witness stand at the L

- :beginnfng of the trfal can help place the credibility of that spouse in questlon
fnqm the ve_ry start of the litigation, before she has even had an opportunity to
. “put forth.her own case.

- Othér"fac‘t witnesses to consider depend upon the contested issues of the

T "-"-_caé‘a. In the situation where the parties have submitted very different budgets

and lifestyle Is thus an iséue, frishds, neighbors, nannies and housekespers can

. testify about the couple’s soclal lives and spending habits. Present witnesses




o ':"-"'.f:‘-"'",';who can tell about the lavish pames the couple hosted, the frequent dinners out,

o 'the vacatzons they took, their generosity in gift giving, and other indications of

Athelr spending habits. Closely refated to the lifestyls Issus, if you are attempting

S ._f:to éhb\ii that a spouse has significant cash income, people the parties regularly

T . i;;pa’id in cash, such-as nannles, housekeepers, and gardeners could be called té_

- _t_estlfy.‘_ Did the couple make any improvements to the house which were paid for -
** in.cash? The contractors might make good witnesses. Employers, employees -

| - and- co-workers of the partles also may be able to testify about cash Income, as

: '_..;““._..weii as {arious pé_rks of employment. Although they may naturally be percelved

‘t'o-_b:‘a blased, relatives can also sometimes be effective witnesses relating to
‘ ~these isstes. Suppose, for example your client is claiming certain assets to be

exempt from equttabie distribution because they were gifted to him from his

e '?-'parents Certainly his parents, if available, can testify to the gift. if his siblings

- 'received similar gifts, and they have documentatlon to back up the paper trail of
= :money flowing from the parents fo the children, this can bolster your client's

"?"}'“cla'im. Depending on the circumstances, family members can also be powerful

¥ witnesses Jf they have information to offer which hurts the position taken by thelr

" " Blood relative.

" Relatives you should try to avoid using as witnesses, however, are ihe

R '_'-"'_"'jchitdren of the parties, Clients often tell their attorneys that their son or daughter -

N Q,'»ist\ivi'liing to testify “against’ their spouse. The first thing to consider when your

. cl_!e'ht makes such a suggestion is the relevance of the information the child may

- - have. The very fact that your client is offering the child's testimony as an a’ttack ‘



against his Spouse rather than in support of a particular position speaks volumes, |
-as lt wii[ to the judge hearing the case should you attempt to use the child's |

» testlmony for that purpose.  Except in very limited circumstances, such as when

a chiid happens to have been the only witness to or a victim of abuse or an act of _' '

domesﬂc woience, and his or her future safety may be in jeopardy, havsng

chl!dren testifyIs not a good idea. Pitting a child, even an adult child, against his

o own parent no matter what relevant information the child may have, may end up

-f_-dding nothing other than making the parent who has used him as a witness look o

s "-i,_fa'ad', sfncé he is‘ob\eio,usiy involving the child in the litigation, and encouraging the

i ,"Childwio look at the other parent in a negative fashion, It is rare that a child

'-wd_qlci be the only:person in possession of information ralevani to the salient
. ‘-'isfsues in the case. - It Is best, both for your client and for the child, that you |
.“‘Aseardh.for alternate methods of getting into evidence whatsver Information the
R child-might have to offer.

W,hife shielding children from the litigation is always a goal, it is not always

RN _'"*. pogsible. Indeed, In custody cases, their future is the focus of the trial. Evenin -

.’t.ﬁesre ctrcumétahces, if It seems necessary for the children to offer testimony,

‘ :ere's; goal should still be fo provent them from having to talk about their

" relationships with thelr parents in the courtroom.  One of the reasons mental .

) '. 'h"eél'th expérts are used in custody cases, which will be discussed further below, -

is to allow professiona!s fo ellcit Information from children in a way that will

min;m:ze the trauma of their involvement In the divorce litigation. I further

| o tgzs_timony is neede_d from the children involved in & custody battle, efforts should




"-_ be made to keeb their participation in the court procsedings as easy and painless
for them as possible. To that end, most judges will Interview the children in

": chambers with specif cally suggested questions or topios of discussion submitted

by the attomeys representing their parents 7
In prese‘ntmg the custody case at trial, there are humerous fact w:tnesses who
can ba called upon .other than the children themseives Again, friends,

L - ;qelghbors, hannles, housekeepers and relatives may be helpful to your case, as

‘well as teachers, coaches,. scout leaders, and other adults who have regiilar

' ";con{act with the children.

9 :. in additlon to fact withesses, experts are often crucial to the successful

ou’:come of dlvorce litigation. While experts are sometimes appointed by the
o : ~ sourt, or jolntly agreed upon by the parties, each spouse may also each retaln his .
o “qr'r';'eij own'ekped with respect to a number of issues. Among the most . .
. - common Qﬂclperts employed today are forensic accountants. Where one or more
“of t!ﬁe méri’gai' assets is an interest n a clossly held business, their expertize is -
o invalt}abie Not oniy can they render opinions as to the value of a business entity

“and a partys true income, buf they can also prepare a lifestyle analysis and

analyze tex returns and financlal repotts. - in fact, when a party engages the - - |

s i Amm af o Lmvmooatn mmm s simkmink fam Te B o b _LE — « .




